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DISCLAIMER – PLEASE READ CAREFULLY
This is a guidance note only and whilst due care and diligence has been applied in preparing this, it does not constitute legal advice and does not replace consultation with a legal advisor. We can assist with such advice, should this be required.
The material provided in this guidance note is correct as at the date and time of its last update as noted above. Given the rapidly changing nature of the relevant legislation and issues, it is important to take note of any changes to the accuracy of the content herein after this guidance note is provided to you. If you are unsure of possible changes, please contact BC and/or your legal advisor without delay. 
The following checklist and steps reflect the process an employer is likely to be required to conduct when considering the requirement of certain roles in their business to be performed by a vaccinated person, in the absence of a government mandate requiring vaccination. This guide accordingly includes the management of termination of a person’s employment where the person’s position/work is not covered by the COVID-19 Public Health Response (Vaccinations) Order 2021 (“the Order”). 
The Appendices to this guide include template letters that can be used for the employer’s consultation process and, where required, termination of employment (Appendices 1 to 3), and a clause that can be used in individual employment agreements for new employees (Appendix 4) and for existing employees (via an agreed variation) whose positions are not covered by the Order.
Please note that, unlike the situation where the Order is in place (i.e., a mandate for vaccination), no legislation or case law authority exists to date, and the official guidance which does exist in respect of this situation is extremely limited. 
Lastly, please note that the below guidance and related templates do not incorporate currently proposed (and yet to be finalised) legislative measures and processes. For example, to the proposal to provide a legislated health and safety risk assessment, four-week paid notice periods, and Covid-Vaccination-Certificates (CVCs). These aspects will be incorporated into this guidance as soon as possible once this becomes available. We anticipate this to be in late November 2021.

GENERAL COMMENT ON LEGAL RISK
The circumstances outlined above, in of themselves, create an unavoidable risk to employers in respect of enforcing a vaccination requirement, and terminating employment for that reason. There is also a higher risk of an unjustified termination in the absence of the Order being applicable. 
The main argument: 
There is a specific argument we expect to be made (and is being made by certain individuals already), that where a role/specific work is not covered by the Order or the upcoming CVC requirement, that this indicates that the New Zealand Government and legislator do not consider any other roles/work to be at the required level of risk to warrant a degree of compulsion regarding vaccination. This point is not without merit. 
However, it is equally important to take note of the following: 
The Government has specifically indicated that there will be clear and specific guidance provided to employers in respect of health and safety assessments; and
The Government cannot account for every possible role, work and scenario which may legitimately require vaccination. 
Together, these points arguably indicate that it is valid for employers with serious health and safety concerns in respect of vaccination, to ultimately require certain roles/work be undertaken by a vaccinated person (subject to fair process, and a health and safety risk assessment, see below). 
How you can reduce your risk: 
Where an employer acts in the utmost good faith and follows all existing law at the relevant time of the actions taken, the degree of risk can be mitigated. 
We also consider that given the unique, changing global circumstances in working culture and employment law at present, it is highly unlikely that any New Zealand Government agency will automatically take punitive action against an employer who (based on clearly documented evidence) has acted in good faith as described above, and is more likely to seek to educate in the first instance. 
In other words, while risk is unavoidable, it is possible to manage the level of risk. This Practice Kit seeks to assist and support in this respect, alongside professional legal advice as required. 

THE GROUNDS FOR REQUIRING VACCINATION (AND SUBSEQUENT TERMINATION) IN THE ABSENCE OF PHO-MANDATED VACCINCATION: 
In the absence of a legal mandate which requires vaccination, it is not possible to say with certainty, what any termination would be classified as. However, based on current law we consider the most reasonable grounds for termination are explained as follows. 
Following a robust health and safety risk assessment, if an employer considers that a role/certain work must be carried out by a vaccinated person, the employer should, subject to the feedback received and evidence of vaccination status:
1. agree in writing with the Employee to vary the terms of employment to make vaccination (and on-going vaccination status) a requirement of the role; or 
if the employee is not vaccinated and does not want to receive future on-going vaccinations, undertake a restructuring process. Further detail on the process is outlined below and further on in this guidance material. 
Restructuring and Redundancy: 
We consider this to be the most logical legal approach. A restructure would require the employer to carry out a restructuring process. A key element of the proposal for restructure would be a change to the impacted role/s, so that these would require vaccination. This would mean that the existing roles (of which vaccination has not previously been a requirement) would become superfluous to the business’ needs. A new role would be established which is identical to the previous one, except for the requirement for the position-holder to be vaccinated. The ‘new’ position then must be offered to the affected employee as a redeployment opportunity. If an employee is then clear in such circumstances that they will not be vaccinated and they reject the redeployment offer, the likelihood is that their employment would ultimately be terminated based on redundancy, subject to any other redeployment opportunities (that do not require vaccination). 
Variation to employment: 
This is a different process as it requires consent, and without such consent, an employer cannot unilaterally change an employee’s role to require vaccination. 
*BC legal can provide legal advice and further assistance in respect of the processes above (and in other circumstances should an employer believes an alternative approach is more appropriate in their circumstances). 



THE FOLLOWING PROCEDURE SET OUT IN THIS GUIDANCE NOTE WILL GENERALLY APPLY TO ALL SCENARIOS ABOVE
Note that this guidance note focusses on health and safety as a primary basis for seeking to require employee vaccination. If you are wanting to mandate vaccination for reasons outside of health and safety, then we consider that you have a significantly higher risk, should you ultimately terminate any person’s employment on this basis; such termination may likely constitute an unjustified dismissal.

STEP 1: 
Ascertain that the employee is not covered by the Order, i.e., that they are not “affected person” carrying out “certain work” in accordance with the Order.

STEP 2: Conduct a health and safety assessment
General Guidance
WorkSafe New Zealand expresses the view that employers can require work that is not covered by the Order to be performed by a vaccinated employee, if a risk assessment identifies that this is necessary for work-related health and safety purposes. 
WorkSafe’s current guidance in respect of conducting such risk assessment can be found here (How to decide what work requires a vaccinated employee | WorkSafe). Pending the upcoming legislation in respect of this assessment process, WorkSafe has stated that its current guidance as to a suggested assessment process “helps employers make a risk assessment under HSWA in the interim and provides our interim enforcement approach.” (Emphasis added). Please note that mere reference to the employer’s obligation under the Health and Safety at Work Act 2015 to take “all reasonably practicable steps” to ensure a safe working environment will unlikely suffice. Instead, a detailed and robust health and safety risk assessment will be required, which should address the individual’s work specifically (i.e., you cannot apply a ‘one size fits all’ assessment, unless this addresses identical work undertaken by the same people).
With specific regard to the retail sector (shops, etc, in particular): There is no current guidance which specifically addresses retail in respect of the above. However, we have noted clear political commentary (namely from the Minister for COVID-19 Response, speaking to Mike Hosking on Newstalk ZB on 3 November 2021) that retail is not currently considered to be “high risk” with respect to vaccination requirements. This appears to indicate that legislation in this sector is not likely at present, and termination in such sector along the lines outlined above, may be at a higher risk of incorrectly terminating employment. Please note, this is commentary based only on the comments set out by the Minister for COVID-19 Response, and not based on legislation or official announcements by the Government. We recommend that employers seek legal advice if they operate in this sector and are unsure of how to proceed in this respect. 
Health and Safety Risk Assessment Process
Preliminary notes: 
The risk assessment is based on the work being done, not the person performing the work
Complete the assessment with employees and their representatives. Where reasonably possible, seek to reach agreement of this (although agreement is not a requirement) 
Consider seeking professional health and safety advice to assist you (we can provide such specialist service if required)
The following questions which form the basis of the assessment are not exhaustive as there may be questions which are specific to your worksite/s. You must consider and include these, if required
When considering the questions to be asked, discuss with your employees, and consider what a “typical” workday/week entails in terms of specific tasks
Identify the risk rating indicated alongside each risk factor. Where you are unclear how to apply these, professional advice is recommended
If you consider you do not have the technical expertise to assess any of these matters, it is strongly advised that you seek the appropriate professional assistance 
Assessment questions (this content is taken from WorkSafe’s website) 
1. Consider the following risk factors
a) How many people does the employee carrying out that work come into contact with? (very few = lower risk; many = higher risk)
b) How easy will it be to identify the people who the employee comes into contact with? (easy to identify, such as co-workers = lower risk; difficult to identify, such as unknown members of public = higher risk)
c) How close is the employee carrying out the tasks in proximity to other people? (2 metres or more in an outdoor space = lower risk; close physical contact in an indoor environment = higher risk)
d) How long does the work require the employee to be in that proximity to other people? (brief contact = lower risk; lengthy contact = higher risk)
e) Does the work involve regular interaction with people considered at higher risk of severe illness from COVID-19, such as people with underlying health conditions? (little to none = lower risk; whole time = higher risk)
f) What is the risk of COVID-19 infection and transmission in the work environment when compared to the risk outside work? (equal to outside work = lower risk; higher than outside work = higher risk)
g) Will the work continue to involve regular interaction with unknown people if the region is at a higher alert level? (no = lower risk; yes = higher risk).
2. Consider other controls. Identify any further infectious disease controls you and your employees could put in place to reduce the risk. The Ministry of Health has detailed information about how to prevent the spread of COVID-19 at work.
3. Record and assess the results of your risk-factor discussion and the impact of any extra controls you will implement.
If your risk ratings tend toward ‘higher risk’ and you are not able to reduce that risk by implementing more controls, you and your employees should consider whether the work should be performed by a vaccinated employee.
If your risk assessment is clear that the risk of COVID-19 infection and transmission through a particular work task is no higher than outside work, you may decide not to require the role to be performed by a vaccinated employee – but you can still act. Making it as easy as possible for your employees to get vaccinated is a great way to support New Zealand’s fight against COVID-19.

STEP 3: Consult with the employee/s who you require to be vaccinated based on your health and safety risk assessment (the following steps are a guide which will generally apply to most circumstances)
Specify which position/s you have assessed as requiring vaccination and why.
Advise those employee/s who are in such positions of your vaccination requirement, detail the rationale for this, and stipulate a reasonable date from which you propose the requirement to become applicable; effectively, you stipulate that the positive vaccination status becomes a requirement of the position. 
Propose that employee/s who are not vaccinated will not be able to continue employment in their current position(s), and that this may potentially result in termination of employment.
Ask the employee/s to provide you with their feedback on your proposal and also with their vaccination status and corresponding evidence (including evidence of bookings for vaccinations). Please note that the current legal position is that employees are not obligated to disclose their vaccination status. If employees decline to disclose their vaccination status, you should promptly advise them that you will assume that they are not vaccinated.
Advise employees that they can seek independent advice on your proposal, and give them a reasonable period of time to consider your proposal, seek advice, and to respond to your proposal (by a set date). If employees’ feedback is that they do not wish to provide their vaccination status or they do not wish to be or believe they cannot be vaccinated, immediately liaise with them for the purpose of ascertaining the exact reason/s for the employee/s not being able or willing to be vaccinated
Repeat the above steps, if needed, to ensure that the message is received and understood by everyone.

STEP 4: Subject to the outcome of Step 3, above, the following options and corresponding consequences will arise:
a. If the employee is fully vaccinated or will be fully vaccinated within the required timeframe and provides proof of this:
· No further steps need to be taken, in that the employee satisfies your health and safety risk assessment.
· However, consider recording the requirement for the role to have a vaccinated incumbent by agreeing to the vaccination requirement to be reflected in the employee’s employment agreement. A variation letter is attached as Appendix 5. 
b. If the employee is not yet fully vaccinated or will not be fully vaccinated within the stipulated timeframe:
· Liaise with the employee to ascertain by when full vaccination will be obtained and what (health and safety) measures can be taken to ensure adequate health and safety in the meantime.
c. [bookmark: _Hlk87877596]If the employee claims that it is not medically safe for them to be vaccinated:
1. Request written confirmation of this from the employee’s medical practitioner. The law in this aspect is untested, however, our current position is that it is most logical to refer to and apply the same standards which are required in respect of seeking a formal exemption in a PHO mandated role. Those details can be reviewed here. 
2. You may also seek the employee’s consent to liaise with the employee’s medical practitioner regarding their advice to ensure that the advice is correct and relevant for your purposes.
3. If the medical advice confirms that the employee cannot be vaccinated, then assess what (health and safety) measures can be implemented that could ensure adequate health and safety of the employee (including but not limited to, PPE, remote working arrangements, change of duties, redeployment into different role that is not exposed to an elevated health and safety risk in accordance with the employer’s health and safety risk assessment, etc). The employer would be required to make reasonable accommodations to the employee’s position, similar of what is expected in respect of accommodating disabilities in employment in respect of sections 29 and 35 of the Human Rights Act 1993.
4. If no adequate alternative arrangements can be agreed on, then the employer may potentially consider termination of employment; please note, however, that this situation would be ‘novel territory’ and subject to corresponding legal risk. It would most likely be akin to a redundancy situation, however coupled with additional human rights considerations which may aggravate the risk of a legal challenge to a dismissal. 
5. In order to mitigate such risk as much as possible, the robustness of the health and safety risk assessment, the consultation process, and the effort to actively identify suitable alternatives to a dismissal and potential redeployment will be crucial. 
d. If an employee claims their religious or ethical belief prevents them from being vaccinated:
1. The employer should investigate whether there are genuine religious grounds to refuse vaccination (this may be demonstrated, for example, by way of email correspondence with the employee; and/or seeking advice of religious experts/communities, etc to very claims of religious barriers to vaccination)  
2. If the investigation confirms that the employee has reasonable grounds based on genuine religious reasons to refuse vaccination, then assess what (health and safety) measures can be implemented that could ensure adequate health and safety of the employee (including but not limited to, PPE, daily Covid-19 testing (for example, via rapid antigen testing) before commencement of work remote working arrangements, change of duties, redeployment into different role that is not exposed to an elevated health and safety risk in accordance with the employer’s health and safety risk assessment, etc). The employer would be required to make reasonable accommodations to the employee’s position, similar of what is expected in respect of accommodating religious or ethical belief in employment in respect of section 28 of the Human Rights Act 1993
3. If no adequate alternative arrangements can be agreed on, then the employer may potentially consider termination of employment; please note, however, that this situation would be ‘novel territory’ and subject to corresponding legal risk. It would be akin to a redundancy situation, however coupled with additional human rights considerations which may aggravate the risk of a legal challenge to a dismissal 
4. In order to mitigate such risk as much as possible, the robustness of the health and safety risk assessment, the consultation process, and the effort to actively identify suitable alternatives to a dismissal and potential redeployment will be crucial. 
e. If an employee is unwilling to be vaccinated (for reasons other than those in step 4.c and/or 4.d, above):
· In order to mitigate such risk as much as possible, the robustness of the health and safety risk assessment, the consultation process, and the effort to actively identify suitable alternatives to a dismissal and potential redeployment will be crucial. 
· Continue to liaise with the employee to ascertain the employee’s reason for refusing vaccination; offer further information about vaccinations, etc., including consultation with a medical practitioner (at your cost), etc; 
STEP 5: Termination of Employment 
(only if no alternative and lawful arrangements regarding reasonable accommodations or redeployments can be made)
· If no adequate alternative arrangements can be agreed on, then the employer may potentially consider termination of employment. Please note that this situation would be ‘novel legal territory’ and subject to corresponding risk. In our opinion, it would be akin to a redundancy situation, which is why:
· You should offer the employee the ability to retain their position if they agree to vaccination.
· Alternatively, you should offer the employee redeployment into another available and suitable position, subject to such redeployment opportunity existing (even if the employee has previously communicated to the employer that he/she does not wish to be redeployed into such position). 
· It must be communicated to the employee that the employee’s employment will be terminated if the redeployment offer will not be accepted.
· At the end of this process, the employer must be able to satisfy the overall test for justification under section 103A of the Employment Relations Act 2000, namely “whether the employer’s actions, and how the employer acted, were what a fair and reasonable employer could have done in all the circumstances at the time the dismissal or action occurred”. Provided the above steps were taken, it is more likely that an employer may satisfy this test
· In order to mitigate legal risk as much as possible, the robustness of the health and safety risk assessment, the consultation process, and the effort to actively identify suitable alternatives to a dismissal and potential redeployment will be crucial.
· Termination must be on notice, as this is not a ‘serious misconduct’ situation.
· The starting point is that notice will be paid as per the employment agreement unless there is an ability for the employer to choose to pay in lieu of part or all of the notice period. The aspect of notice periods will need to be reassessed if and when parliament legislates in this respect.
· In the absence of an ability to pay in lieu pursuant to the employment agreement, and if the employee cannot work the notice period from home, if the employer does not wish the employee to carry out their notice period unvaccinated (on the basis this requires on site work), the following options may apply: 
· Seek the employee’s consent to be paid in lieu of notice (all or part as needed). 
· Permit the employee to work their notice, however, seek consent to provide alternative tasks which can be carried out by an unvaccinated person.
If agreement cannot be reached on the above, then the employer must determine whether to pay salary/wages in lieu of notice nonetheless and require that they do not attend work during the notice period. This decision would be at higher risk of being an unjustified action, however, if an employer can demonstrate the risk to health and safety is significant and outweighs the action taken against the employee, then they may be able to significantly reduce their risk in this respect
· If the employment agreement provides for redundancy compensation, then, in our, view, this would likely be payable. However, we recommend having this aspect specifically assessed by us/your legal advisor.


APPENDIX 1
TEMPLATE CONSULTATION LETTER/EMAIL TO STAFF

[Date]

Strictly private and confidential
[Employee]
[Address]

By hand/email/courier

Dear [insert name],
CONSULTATION ON REQUIREMENT TO BE VACCINATED
1. To date, [insert name of company] is not covered by the COVID-19 Public Health Response (Vaccinations) Order 2021, and accordingly there is no statutory requirement for our employees to be vaccinated against Covid-19.
2. However, we have carried out a health and safety risk assessment to assess the benefits and necessity of requiring our staff to be vaccinated against Covid-19. [Insert details of the assessment, i.e., the methodology, reasoning, assessment of roles, etc; and attach as Appendix A a copy of a corresponding report or matrix.]
3. As you can see from our assessment, we have assessed that your position of [insert position title] is exposed to an elevated risk of contracting and spreading Covid-19. We have arrived at this conclusion because [insert specifics, with particular focus on the risk associated with the position’s tasks].
4. Accordingly, we propose that your position be made subject to a vaccination requirement which we propose to implement from [insert date]. Essentially, the requirement to be and remain fully vaccinated against Covid-19 (in accordance with any future applicable COVID-19 vaccination requirements, or best-practice based on Ministry of Health advice) is proposed to become a condition of your employment.
5. The condition of employment that we propose to introduce to your terms and conditions of employment as a result of our health and safety risk assessment is as follows:
“The Employer has assessed that the Employee’s position may be exposed to a more than general risk of contracting or spreading the Covid-19 virus. Based on its health and safety risk assessment, the Employer therefore requires the Employee to be vaccinated against Covid-19 in accordance with any applicable legislation, regulation, and/or Ministry of Health guidelines that apply at the relevant times. The Employee’s obligation to be/remain vaccinated against Covid-19 extends to any booster shots that may become mandatory or recommended (and required by us, subject to availability) at any time during the course of the Employee’s employment. the Employee’s employment will therefore be at all times conditional on satisfying the applicable vaccination requirements. Any misrepresentation, including but not limited to omissions in respect of the Employee’s vaccination status may constitute serious misconduct and may result in termination of employment. The Employee hereby also consents for their vaccination-status-related information to be kept by the Employer and used for all employment-related purposes, including for communication to other employees and/or clients, as far as is necessary.
6. Please consider our health and safety risk assessment, and the corresponding implications, including the proposed variation to your terms and conditions of employment, and provide us with your written feedback by [allow for at least one calendar week].
7. You are entitled to seek independent advice and/or representation in respect of our proposal.
8. We will then give full and genuine consideration to the feedback and the overall circumstances before we make a decision in respect of our proposal, and we will notify you accordingly.
9. I realise that this may be an unsettling time for you, and I emphasise that it is our wish to work together with our employees to do everything we can to ensure the health, safety and wellbeing of our staff and customers.
10. Please do not hesitate to contact me if you have any questions regarding this proposal or the corresponding process.
Yours sincerely, 


[Insert name]
[Insert title] 
[Insert contact number]
[Insert email address] 


APPENDIX 2 
DECISION REGARDING VACCINATION PROPOSAL

[Date]

Strictly private and confidential
[Employee]
[Address]

By hand/email/courier

Dear [insert name],
DECISION REGARDING VACCINATION PROPOSAL
1. I refer to our previous correspondence and consultation in relation to the company’s proposal make it a term and condition of your employment to be and remain fully vaccinated against Covid-19. I am now writing to notify you of the company’s decision regarding the outcome of the consultation process.
2. On [insert date], I advised you of the company’s [INSERT] proposal and provided you with the relevant information which explained the proposal, its underlying rationale, i.e., our health and safety risk assessment, and the impact of the proposal on your position, should it go ahead.
3. We then undertook a consultation process with affected employees, including yourself, and, as part of this, we sought and received feedback on our proposal. In summary, the feedback we have received related to the following ‘themes’:
· [Insert brief summary of the theme of feedback and respond accordingly]
· [Insert brief summary of the theme of feedback and respond accordingly]
4. We have given full and genuine consideration to the feedback. We have determined that it will be in the best interest of the company, its employees and their health and safety in the workplace, and the company’s commercial partners and customers/clients who we interact with, to implement the proposal and accordingly make vaccination a term of employment in respect of those employees whose roles were identified as being exposed to elevated risk in our health and safety risk assessment – including your position.
5. You may have already received one or more vaccinations, in which case we ask you to provide us with proof of your vaccination, i.e., a screenshot of your ‘My Covid Record’ (see https://app.covid19.health.nz/), or a confirmation letter from your General Practitioner.
6. Further, we ask that you return a signed copy of the enclosed variation document (Appendix B).

7. Where you have only had one vaccination to date, you will need to provide us with confirmation of when you are scheduled to receive and actually have received your second vaccination which will be a requirement to be considered fully vaccinated. We would require you to be fully vaccinated and confirm your vaccination status by [insert reasonable date, which will depend on whether the employee has already received the first vaccination].
8. If you are unvaccinated at present, we are willing to assist and work with you to make arrangements to get vaccinated. Should you have concerns regarding the vaccine, please liaise with us without delay, and we would be happy to help you receiving appropriate information or assistance. We would liaise with to identify and discuss any barriers to vaccination.
9. Should you not confirm your vaccination status with us by [insert date], we will have to treat you as being unvaccinated for the purposes of the impact of our decision on your ongoing employment.
10. Subject to the outcome of our discussions in this respect, should you remain unvaccinated as at [insert date mentioned above], we would disestablish your position and establish a new position which would have the same terms and conditions of employment, except that vaccination would be term and condition of employment. We would offer you redeployment into that new position.
11. Should you then choose not to accept redeployment into the new position, we would liaise with you to identify any redeployment opportunities within the business into a role that may not require vaccination in accordance with our assessment (subject to such position existing, being available at the time and being suitable, taking into account your qualifications, skills and experience). Please note that any such redeployment may potentially be subject to different terms of employment that those currently applicable to you.
12. In the event that redeployment would not be possible, we would consider the termination of your employment. In that case, we would give you notice of termination in accordance with your contractual (or otherwise applicable) notice period.
13. You remain entitled to seek independent advice and/or representation in respect of the processes referred to in this letter.
14. Please do not hesitate to contact me if you have any questions regarding this letter, or if you would like the company to assist with arranging support services through our Employee Assistance Programme [delete if not applicable].
Yours sincerely

[Insert name]
[Insert title/position] 
[Insert a contact number]
[Insert email address] 




APPENDIX B 
(ENCLOSED TO APPENDIX 2)
SAMPLE VARIATION TO IEA LETTER

[Insert company letterhead]

[Insert date]


Private and Confidential
[Insert employee name]
[Insert employee address]


Dear [insert name],
VARIATION OF TERMS AND CONDITIONS OF EMPLOYMENT
1. Further to our correspondence to date, we confirm that your position and its associated tasks are now covered by the requirement to be and remain vaccinated against Covid-19 throughout your employment (unless/until agreed otherwise). This comes following our consultation on our health and safety risk assessment.
2. To reflect this new requirement and the corresponding implications on the terms and conditions of your employment, the following new term/condition of employment will form part of your individual employment agreement with immediate effect:
“The Employer has assessed that the Employee’s position may be exposed to a more than general risk of contracting or spreading the Covid-19 virus. Based on its health and safety risk assessment, the Employer therefore requires the Employee to be vaccinated against Covid-19 in accordance with any applicable legislation, regulation, and/or Ministry of Health guidelines that apply at the relevant times. The Employee’s obligation to be/remain vaccinated against Covid-19 extends to any booster shots that may become mandatory or recommended (and required by us, subject to availability) at any time during the course of the Employee’s employment. the Employee’s employment will therefore be at all times conditional on satisfying the applicable vaccination requirements. Any misrepresentation, including but not limited to omissions in respect of the Employee’s vaccination status may constitute serious misconduct and may result in termination of employment. The Employee hereby also consents for their vaccination-status-related information to be kept by the Employer and used for all employment-related purposes, including for communication to other employees and/or clients, as far as is necessary.
3. You are entitled to seek independent advice in relation to this clause, noting, however, that the vaccination requirement itself is not subject to negotiation. We also encourage you to address any questions you may have directly with us.
4. Please sign the below declaration (or alternatively respond accordingly via email to me) to confirm this amendment.

Declaration – Your Acknowledgement and Agreement
I acknowledge that I have read and acknowledge the amendment to my terms and conditions of employment as per the above provision. I have been advised of my right to seek independent advice on the content of the variation. I have been provided with a reasonable opportunity to seek and obtain independent advice.
	
____________________________
[Insert name of authorised person]
for and on behalf of [insert Employer] 

	
____________________________
Date

	
____________________________
[Insert name of the Employee]
	
____________________________
Date





APPENDIX 3
TERMINATION LETTER TEMPLATE

[Insert date]

Strictly private and confidential
[Employee]
[Address]

By hand/email/courier


Dear [Employee]
NOTICE OF TERMINATION OF YOUR EMPLOYMENT
1. As you know, the Company provided you with a health and safety risk assessment and the resulting proposal that the ongoing performance of the tasks related to your position of [insert position title] requires (ongoing) vaccination against Covid-19.
2. We actively consulted with you regarding our proposal, and I refer you to our correspondence in this respect.
3. On [insert date], we notified you of our decision to implement the proposal to make it mandatory for your position to be fully vaccinated against Covid-19.
4. We then asked you to confirm your vaccination status by no later than [insert date]. We also asked you to return a signed copy of the variation letter, confirming the implementation of vaccination requirement.
5. You did not return a signed copy of the variation letter and you did not confirm your vaccination status. Accordingly, we treated you as not satisfying the vaccination requirement.
6. We then informed you of the disestablishment of your position and the establishment of the new position (incorporating the vaccination requirement), and we offered you redeployment into that position subject to the terms and conditions of that position.
7. You did not accept our redeployment offer.
8. We then tried to identify available and suitable redeployment opportunities within the business in respect of roles that do not require vaccination in accordance with our assessment (subject to such position existing, being available at the time and being suitable, taking into account your qualifications, skills and experience). We could not identify any such available redeployment opportunities.
9. At the same time, however, we introduce the ‘new’ position of [insert position title (can be the 
10. Accordingly, this letter serves as notice of termination of your employment by reason of redundancy. In accordance with your contractual notice period of [insert], your last day of employment will be [insert date]. Should you wish to leave sooner, please let me know and we can discuss options for managing your notice period. All outstanding entitlements up until the termination date will be paid immediately following the end of your employment. Please note that you are not entitled to redundancy compensation.	Comment by Author: Alternative option regarding the management of the notice period:

If the employee’s employment agreement allows for salary/wages in lieu of notice in a redundancy situation, you can invoke such clause which would then result in the termination having immediate effect.

Also, this may need to be amended, subject to the pending legislation in respect of notice periods.	Comment by Author: If the employee is entitled to redundancy compensation as per the employee’s employment agreement, or any of the company’s policies, please amend this accordingly.
11. I appreciate that the company’s decision and this letter will come as a disappointment to you I wish to reiterate that this decision was not made lightly, and I thank you for your work, your contribution to our business and your professionalism throughout your employment and particularly during this unsettling time. On behalf of the company, I wish you all the best for your professional and personal future.
12. Please do not hesitate to contact me if you have any questions regarding this letter, or if you would like the company to assist with arranging support services through our Employee Assistance Programme.	Comment by Michael Witt: This is optional.

Yours sincerely


[Insert name]
[Insert title/position] 
[Insert a contact number]
[Insert email address] 



APPENDIX 4 – SAMPLE IEA CLAUSE (FOR NEW EMPLOYEES)

With regard to new employees applying for positions that the employer’s health and safety assessment identifies as necessitating vaccination, the employer may ask for the applicant’s vaccination status as part of the recruitment process (the employee may refuse to answer this question; the employer may discontinue the application process if the applicant’s answer is not satisfactory to the employer).
The employer may use the following clause in the employee’s (individual) employment agreement: 
“The Employer has assessed that the Employee’s position may be exposed to a more than general risk of contracting or spreading the Covid-19 virus. Based on its health and safety risk assessment, the Employer therefore requires the Employee to be vaccinated against Covid-19 in accordance with any applicable legislation, regulation, and/or Ministry of Health guidelines that apply at the relevant times. The Employee’s obligation to be/remain vaccinated against Covid-19 extends to any booster shots that may become mandatory or recommended (and required by us, subject to availability) at any time during the course of the Employee’s employment. the Employee’s employment will therefore be at all times conditional on satisfying the applicable vaccination requirements. Any misrepresentation, including but not limited to omissions in respect of the Employee’s vaccination status may constitute serious misconduct and may result in termination of employment. The Employee hereby also consents for their vaccination-status-related information to be kept by the Employer and used for all employment-related purposes, including for communication to other employees and/or clients, as far as is necessary.
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